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UNCONVENTIONAL LITIGATION IN UNCONVENTIONAL PLAYS: 
A VIEW FROM THE TRENCHES 




 During the last decade, Arkansas has seen the most dramatic increase in oil and gas 
activity in the State’s history, with the possible exception of the original Smackover oil boom in 
the 1920s.  The Fayetteville Shale Play introduced central Arkansas to the natural gas industry in 
a big way.  Exploration, extensive leasing activities, drilling natural gas wells, building roads, 
compressor stations, pipelines, and underground injection (disposal) wells, are now 
commonplace in “the Shale Counties” where none existed before.  Along with increased industry 
activity, comes increased legal activity – including numerous transactions, new regulations and 
legislation, and, of course, litigation.   The increase in litigation tends to follow the increase in 
activity, with some lag time.   
 
Early cases during the Shale Boom tended to be primarily quiet title cases involving 
severed minerals and a host of other title issues, which continue with regularity today.  Next 
came surface-use skirmishes, including numerous actions related to surface access for operations 
and surface use damage issues.  As producing wells came on line, oil and gas lease issues began 
to hit the courts.  Now, with a few years of Fayetteville Shale operations under our belts, 
Arkansas is experiencing a wave of environmental actions involving hydraulic fracturing 
(“fracking”), compressor station nuisance cases, and the “disposal wells cause earthquakes” 
cases, among others, resembling litigation trends in other areas of the country where new shale 
plays are occurring.   
 
 Practitioners dealing with oil and gas issues would be well-advised to stay current with 
developing litigation trends and decisions.  Novel causes of action, new applications for old 
rules, and filling in the gaps of Arkansas’s body of oil and gas law are very much in play.  Like 
the general population living in the Shale Counties, many lawyers, legislators, and judges are 
learning for the first time about oil and gas development and the laws that apply to the industry.  
The application of what may be perceived as time-honored rules of law to new situations can 
result in unexpected outcomes.  Therefore, for an oil and gas practitioner to be an effective 
advocate, he or she often must also serve as a teacher of history, earth science, and engineering, 
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